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The Court of Appeals by Memorandum Decision summarily 
affirmed the trial court's denial of Appellant's Motion to Set 
Aside a Default Judgment. The Memorandum Decision, however, did 
not address or rule on Petitioner's request for attorneys fees 
incurred on appeal. This Petition for Rehearing is a request for 
the court to rule on his request for attorneys fees. 
SUMMARY OF THE ARGUMENT 
Petitioner, having prevailed on appeal, is entitled 
attorneys fees on appeal under several theories: (1) The appeal is 
frivolous; (2) The appeal was brought for purposes of delay; and 
(3) The contract between the parties provides for attorneys fees 
and Petitioner was awarded attorneys fees in the judgment at issue. 
Petitioner therefore requests that the Memorandum Decision be 
modified to include an award to Petitioner for attorneys fees 
incurred on appeal. 
- 1 -
ARGUMENT 
I. PETITIONER IS ENTITLED TO ATTORNEYS FEES BECAUSE APPELLANT'S 
APPEAL WAS FRIVOLOUS AND/OR BROUGHT FOR PURPOSES OF DELAY. 
Mabey based his request for attorneys fees and double 
costs on the grounds that the appeal was both frivolous and was 
entered for the purpose of delay. See Rules 33 and 34 of the Utah 
Rules of Appellate Procedures and Utah Code Ann. § 78-27-56. When 
an appealing party fails to even attempt to carry its burden on 
appeal, its appeal may be deemed frivolous. See, e.g., Harker v. 
Condominiums Forest Glen, Inc.. 740 P.2d 1361 (Utah App. 1987) . 
The Wades failed to make any attempt to carry their burden on 
appeal to show how the trial court's ruling was an abuse of 
process. They made absolutely no argument other than to simply say 
that the trial court should have granted their motion to set aside. 
The appeal may therefore be deemed frivolous. Mabey also wishes to 
direct the Court's attention to Darrinaton v. Wade. 812 P.2d 452, 
454-55 (Utah App. 1991), as an indication of the Wades' improper 
pattern of delaying litigation, thereby increasing the costs to 
their opponents. The Wades' appeal in this case is similarly 
designed solely to delay execution on the judgment and to increase 
Mabey's legal fees. It is therefore appropriate to award Mabey his 
legal fees and double costs under Rule 33 of the Utah Rules of 
Appellate Procedure. 
II. PETITIONER IS ENTITLED TO ATTORNEYS FEES UNDER THE CONTRACT 
BETWEEN THE PARTIES. 
Mabey also requested an award of legal fees under 
paragraph 3 of the contract with Wade. A copy of the contract is 
- 2 -
attached. (See also Record p.270) . "The general rule is that when 
a party who received attorney fees below prevails on appeal, the 
party is also entitled to fees reasonably incurred on appeal," 
Brown v. Richards, 840 P.2d 143, 156 (Utah App. 1992) (citing 
Management Servs. v. Development Assocs.. 617 P.2d 406, 408-09 
(Utah 1980). The trial court awarded Mabey his legal fees in the 
final judgment that Wade unsuccessfully attempted to set aside by 
means of this appeal. Inasmuch as Mabey has prevailed on appeal in 
defending the judgment wherein he was awarded his attorneys fees, 
he is now entitled to his legal fees on appeal under the general 
rule. 
CONCLUSION 
Plaintiff therefore requests that the court amend its 
Memorandum Decision to include an award of attorneys fees and 
double costs as originally requested in the Motion for Summary 
Disposition pursuant to Rule 33 of the Utah Rules of Appellate 
Procedure, or in the alternative, under the terms of the contract. 
This matter should then be remanded to the trial court to determine 
the amount of those fees. 
DATED this 21st day of September, 1994. 
SMITH & HANNA 
12LC0 S&/ By: 
^^^ouglas^R. Short~ 
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CERTIFICATE OF GOOD FAITH 
Douglas R. Short, as counsel for Appellee/Petitioner, 
Robert Mabey, hereby certifies that the Petition for Rehearing is 
presented in good faith and not for purposes of delay. 
DATED this 21st day of September, 1994. 
SMITH Sc HANNA 
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Robert Mabey dba Pacific 
Management, 
Plaintiff and Appellee, 
v. 
Stanley L. Wade and Janet B. 
Wade, 
Defendants and Appellants. 
MEMORANDUM DECISION 
(Not For Publication) 
Case No. 940339-CA 
F I L E D 
(September 7, 1994) 
Third Circuit, Salt Lake Department 
The Honorable Dennis Fuchs 
Attorneys: James I. Watts and Diana J. Huntsman, Salt Lake City, 
for Appellants 
M. Shane Smith and Douglas R. Short, Salt Lake City, 
for Appellee 
Before Judges Davis, Billings, and Jackson (Law & Motion). 
PER CURIAM: 
Stanley and Janet Wade contest the trial court's denial of 
their motion to set aside a default judgment. We affirm. Utah 
R. App. P. 10(e). 
Robert Mabey dba Pacific Management (Mabey) initiated this 
action against the Wades in September of 1992. A default 
judgment was entered based on the Wades' failure to file an 
answer. Pursuant to motion, the court set aside the default 
judgment. Trial was set for November 3, 1993. The Wades' 
attorney received the notice of trial on September 17, 1993. On 
November 3, Mabey appeared for trial. No one appeared on behalf 
of the Wades. The court entered a default judgment. 
On December 22, 1993, the Wades filed a motion to set aside 
the default judgment, claiming they filed a motion for a 
continuance but counsel's temporary secretary inadvertently 
placed the wrong heading on the motion and filed it in the wrong 
court in a matter that contains a similar caption. The reason 
for the continuance was that counsel was taking a one month 
vacation to the Orient and the trip had been planned for a year. 
Attached to the motion was an affidavit of the temporary 
secretary stating that she prepared the motions and filed them in 
the wrong court. The trial court denied the motion to set aside 
on the basis that the Wades' neglect was not excusable. This 
appeal followed. 
A trial court's ruling on a motion to set aside a default is 
within the trial court's discretion and will not be set aside 
absent a clear abuse of discretion. Miller v. Brocksmith. 825 
P.2d 690 693 (Utah App. 1992). In order for defendant to be 
relieved from the default judgment, he must show that the 
judgment was entered against him through excusable neglect, that 
the motion to set aside was timely, and that he has a meritorious 
defense. State v. Musselman, 667 P.2d 1053 (Utah 1983). 
The record reflects that this was the Wades' second attempt 
to set aside a default. The Wades' attorney was aware of his 
vacation for a year in advance and had several weeks after 
learning of the trial date to obtain a continuance. Further, the 
attorney did not contact Mabey to discuss a continuance. Rather, 
the attorney dictated a motion for a continuance and did not 
obtain a ruling on the motion prior to leaving on vacation. The 
secretary subsequently filed a motion for a continuance in the 
wrong court% Based on these facts, we cannot say that the trial 
court abused its discretion in ruling that the neglect was not 
excusable. 
The trial court's denial of the motion to set aside the 
defauiirTSk affirmed. _ 
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Third Circuit, Salt Lake Department #920012860 CV 
^ ^ A C I F I C M A N A G E M E N T C O R P O R A T I O N 
This agreement is made between "PACIFIC MANAGEMENT CORPORATION" 
(hereafter PMC) and the Owner/s (hereafter Client) of the property 
noted herein. The property to be researched and appealed by PMC. 
is located: 
^.«? yi ^ /- 7* * *- :' ' . 
(property address) (city) (state) (zip) 
The following is agreed by both parties: 
1. Client authorizes PMC to appeal the assessed valuation of 
above property before appropriate government entitles. If PMC 
determined that it may not be beneficial to appeal the Real 
Property taxes of property, PMC at their sole discretion, may elect 
not to proceed with the tax appeal. 
2. Client agrees to pay PMC 50* of the first year savings In Real 
Property Taxes realized by appeal process. Client agrees to pay 
PMC upon written notice of the Tax reduction. Client empowers PMC 
or it's officers with limited power of attorney to act in behalf 
of client in all matters relating to the property tax appeal, 
direction of or disposition of refund, and or collection of any 
compensation due PMC. 
3. Client agrees to hold PMC harmless of any action arising out 
of association with PMC. Client agrees to provide all requested 
documents. In the event of non-payment, Client agrees to pay all 
resulting collection cost, court cost and reasonable attorneys 
fees. 
4. Client agrees to cooperate and provide any and all'assistance, 
information and documentation necessary for PMC to complete the tax 
appeal process, including copies of 19B9 NOTICE OF PROPERTY 
VALUATION AND TAX CHANGE and CLOSING STATEMENT if property was 
purchased within the last year, and to complete the following 
section as it may apply by filling out the following: (please 
print) 
•£X~ / . • 
PACIFIC MANAGEMENT 
6> * ''. yfC-:\ A-4.J. 
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PURCHASE PRICE 
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